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MISCELLANEOUS NOTES. 

Our department of Correspondence is unusually full this month. We hope 
our readers may find it, in consequence, unusually interesting. This department 
could be made a valuable feature, if our friends were less busy or less modest. 



Government by Injunction. — Our leading article this month is a paper on 
Government by Injunction, read by W. G. Peterkin, Esq., of West Virginia, before 
the Bar Association of that State, at its recent meeting at Morgantown. We shall 
publish in our next issue, a paper on the same subject, by a prominent member of 
the Virginia bar, presenting the other side of the question. 

We had hoped to publish in this issue a copy of an injunction issued by the Vir- 
ginia Court of Appeals, during the recent coal-miners' strike in the Southwestern 
part of the State, but through no fault of ours, are unable to do so. From hearsay 
testimony, the court is. much disposed to interfere with the sacred liberties of the 
citizen— whenever those liberties lead to riot and disorder, and threaten irreparable 
injury to property and property rights of others ; and the court manifested that 
disposition by promptly enjoining such threatened injuries, regardless of the fact 
that the acts, if consummated, would have been punished criminally. We hope to 
publish some account of the proceeding in our January number. 



Chancellor Kent's Letter. — We publish elsewhere in this number a unique 
autobiography in the shape of a letter written by Chancellor Kent in his old age 
to a Southern lawyer of Nashville, Tenn., in response to a request for some ac- 
count of his life. It was recently discovered in the old capital at Jackson, Miss. 
We commend its perusal to our readers, promising them that one reading will call 
for a second, if not many others. No one who reads the simple narrative will 
wonder that its author's name is reverenced by lawyers the world over. The in- 
terest of the story is heightened by the modesty and beautiful simplicity exhibited 
in every line of it. No biographer could possibly have given us such an insight 
into the mind and heart of the great chancellor. The free and easy style, the dis- 
regard of the conventionalities of composition and orthography, the child-like 
naivete, the personal allusions, all demonstrate that the letter was a confidential 
one, and that its author was not posing for posterity. The narrative exhibits to 
us the simple-minded country boy reading Grotius and Puffendorf and making 
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copious extracts; who "never danced or played cards or sported with a gun or 
drank anything but water," and who, to the disgust of his "gay and gallant fellow 
students," to whom he was "odd and dull," employed himself in making 
" abridgments of Rapin's dissertation on the laws and customs of the Anglo-Saxons, 
and Hale's History of the Common Law and the old books of practice, and in 
reading Blackstone again and again." 

What delightful pastorals are suggested in his account of his marriage to "that 
little, modest, lovely girl" of sixteen, the farmer's daughter, who became the 
"idol and solace" of his life; of their simple life as they began housekeeping 
" without one cent of property," and with a debt of $400 ; of his early struggles in 
the little cottage, mornings, " with Greek and Latin,' ' business hours to law and bus- 
iness, and evenings "with English literature in company with my wife." Later, 
we find him dividing his day into five portions, allotted to " Greek, Latin, law and 
business, French and English," and as, in the course of time, honors fall to him, 
unsolicited and accepted "with reluct ence," we discover the same systematic and 
unremitting labor, the same thoroughness in detail, the old love of country air, 
and always the same "little, modest, lovely girl " the companion of his labors and 
his recreations. 

His account of the condition of American jurisprudence at the period when he 
became a judge of the Supreme Court, and of his experiences as a judge of that 
court and later as chancellor of the State of New York, will have a deep interest 
for professional readers, and we are much mistaken if it does not invite many of 
them to a more intimate acquaintance with the dusty volumes of Johnson's Re- 
ports and Chancery Reports on their shelves. We can imagine the old gentle- 
man's eyes twinkling with suppressed merriment as he recounts the manner in 
which he " put my brethern to rout " by quoting French and civil law, of which 
they were ignorant, and thus dominating the court and writing nearly all the 
opinions — their jealousy being appeased by entitling the opinions "per curiam." 

In addition to its value as a vivid picture of the great judge, chancellor and 
commentator, the letter is a literary curiosity and a valuable contribution to bi- 
ographical literature. 



Admission to the Bar in Illinois. — The Supreme Court of Illinois has 
recently promulgated new rules for admission to the bar in that State. One of the 
most valuable of these is, that the applicant must have studied law for three 
years — either at a law school, or under the systematic instruction of a licensed 
attorney. We believe that an educational qualification and the exaction of a pre- 
scribed period of professional study exist in most of the States. We should like 
to see both added to the very excellent rules promulgated by our own Court of 
Appeals on this subject. But it is probably hopeless to look for an educational 
qualification, until the people of Virginia are better able to give their sons, and 
their sons are more disposed to receive, academic educations. 

We append an extract from the Illinois rules: 

" Each applicant for admission must sustain a satisfactory examination upon the 
Law of Real and Personal Property, Personal Rights, Contracts, Evidence, Com- 
mon Law and Equity Pleading, Partnerships, Bailments, Negotiable Instruments, 
Principal and Agent, Principal and Surety, Domestic Relations, Wills, Corpor- 
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ations, Equity Jurisprudence, Criminal Law, and upon the principles of the Con- 
stitution of the State and of the United States, and Legal Ethics. 

" The board shall certify to this court every person who shall pass a satisfactory 
examination, provided such person shall have in other respects complied with the 
rules regulating the licensing of attorneys, which fact shall be determined by said 
board i before the examination. If an applicant, on examination, should be re- 
jected, he shall not again be admitted to an examination within six months from 
the date of such rejection, and shall file with the board proof that he has studied 
law for six months subsequent to the prior examination 

" Every applicant, except those who apply for admission in [from?] another 
State or foreign country, shall present to the Board of Law Examiners satisfactory 
proof, in writing, by examination or otherwise, as the board may direct, that he 
has had a preliminary school education equivalent to that of a high school in this 
State, and has pursued for a period of three years, during at least thirty-six weeks 
in each year, a course of law studies covering the subjects above enumerated, nam- 
ing the law books studied, and that such law studies have been pursued in an es- 
tablished law school considered by the board to be in good standing, or under the 
tuition of one or more licensed lawyers, and that the applicant, if studying under 
such tuition, has submitted to regular and satisfactory examinations by such lawyer 
or lawyers during said period, upon each subject. Such proof shall consist of the 
affidavit of the applicant and the certificate of the secretary or one of the pro- 
fessors of the law school, showing personal attendance at such law school, or the 
certificate of the lawyer or lawyers under whose tuition such studies have been 
pursued, or if, in consequence of the death or absence of such lawyer or lawyers, 
his or their certificate cannot be procured, its place may be supplied by the affidavit 
of any creditable witness having knowledge of the facts. The course of study 
may be made up by attendance upon a law school for a portion of the time and 
under the direction and supervision of one or more lawyers for the remainder of 
the time." 



Wife's Conveyance and Contract to Convey Hek Common Law Lands. 
— Until recently, a wife in Virginia could not contract to convey her common law 
lands — that is, lands not affected by the recent married women's statutes. She was 
authorized by section 2502 of the Code to unite with her husband and make an 
executed conveyance thereof, but could make no valid executory contract re- 
specting them. After giving her this power to convey by uniting with her hus- 
band in a proper instrument of conveyance, and prescribing as a condition pre- 
cedent to its operation, that it shall be recorded, the statute provides that "Such 
writing shall operate to convey from the wife her right of dower in the real estate 
embraced therein, and pass from her and her representatives all right, title and 
interest of every nature which at the date of the writing she may have in any 
estate conveyed thereby as effectually as if she were, at the said date, an unmar- 
ried woman." 

By Acts of 1889-90, p. 193, this section was amended by inserting in the en- 
abling part of the statute the additional right to contract to convey, and to authorize an- 
other to convey, her common law lands. That portion of the section quoted above 
was amended by inserting the word "embraced" after "conveyed" and altering 
"thereby" to "therein," so as to read : "Such writing shall operate to convey 
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from the wife, .... and pass from her and her representatives all right, 
title and interest of every nature, which at the date of such writing she may have 
in any estate conveyed or embraced therein, as effectually as if she were at the 
[said] date an unmarried woman. " 

The result is curious. That is to say : If a wife sign a writing, with the pre- 
scribed formalities, contracting to convey, or authorizing another to convey, her com- 
mon law lands, such writing shall operate " to pass from her and her representatives, 
all right, title and interest of every nature" which she may have in the property ! In 
other words, an executory contract to convey, or a power of attorney authorizing 
another to convey, shall operate as a conveyance, though the contract be never 
performed, nor the power exercised by the attorney! An executory contract operat- 
ing as a conveyance might be termed reasonably queer, but a statute declaring that 
a power of attorney not exercised shall operate as an absolute conveyance occupies 
front rank as a legal freak. 

By the omission of the word " express " in the last line of the same section the 
amendment destroys the force of the final clause. 



Health Laws — Quarantine — Vaccination. — A rule of the board of health 
excluding from public schools unvaccinated children who have the right fo attend 
the schools, is held, in State v. Burdge (Wis. ), 37 L. K. A. 157, to be void unless 
authorized by statute. 

The general subject of quarantine and health laws and regulations, is discussed 
at length in a note to Hurst v. Warner (Mich.), 47 Am. St. Rep. 533, 552. The 
subject is treated under the several heads of National Laws and Regulations ; 
State Laws ; Municipal Regulations ; Instances of the Application of Such Laws ; 
Liability of Municipalities ; Liability of Health Officers ; Expenses of Quaran- 
tine and Disinfection ; Liability for Spreading Contagion, etc. The question 
whether a State may by statute require, or authorize a board of health to require, 
compulsory vaccination, does not seem yet to have arisen in America. It is settled 
that the State may require vaccination as a condition of the enjoyment of certain 
public privileges: Abeel v. Clark, 84 Cal. 226 ; Duffield v. School District, 162 Pa. 
St. 476 ; Bhsell v. Davison, 60 Conn. 186 ; but a wholly different principle is in- 
volved in the right of the State to compel a citizen to submit his person to the sur- 
geon's knife, for vaccination, against his will. The exercise of such a right has 
been upheld in England. Regina v. Justices, L. R. 17 Q. B. Div. 191 ; Dullon v. 
Atkins, L. R. 6 Q. B. 373. But it is questionable whether under American con- 
stitutional limitations, such a statute would not interfere with the sacred right of 
personal security. The right to quarantine the person of one who has been ex- 
posed to a contagious disease, and practically to make a prisoner of him for the 
time being, has been upheld in the few cases in which it lias arisen. Wilkinson v. 
Long Rapids, 74 Mich. 73 ; Haverty v. Bass, 66 Me. 71 ; Aaron v. Broiles, 64 Tex. 
316 (53 Am. Rep. 764). The editor of the American State Reports says, in the 
note referred to above, that '' the right of quarantine authorities to seize and con- 
fine private citizens under such circumstances, has been assumed to exist, though 
the authorities in support of it are meager, and none of them seem to have consid- 
ered the question in a manner commensurate with its importance." 47 Am. St. 
Rep. 543-4. 
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Venue op Transitory Action — Conflict op Laws — Foreign Statutes — 
Action for Wrongful DeatS. — In Myers v. Chicago etc. Railway Co. (Minn.), 
72 N. W. 694, it is held that an action for injuries occurring in another State, and 
resulting in death, may be maintained in Minnesota, provided the statutes of each 
State authorize such actions. The principle is recognized that if the cause of action 
be one existing at common law, redress may be sought in any State where the 
wrong-doer may be found, if not contrary to the policy or statute of the State of 
the forum; and the courts of the latter State, in the absence of proof to the con- 
trary, will presume that the common law is in force in the jurisdiction where the 
injury occurs. The court held, however, in accordance with well settled princi- 
ples, that where the cause of action is statutory, and does not exist at common 
law, no such presumption obtains, and the statute of the foreign State must be 
both pleaded and proved. In other words, the courts will not take judicial notice 
of foreign statutes. And hence that a complaint which failed to allege the exist, 
ence of the foreign statute was subject to demurrer. Citing Texas etc. R. Co. v. 
Cox, 145 U. S. 593; Hoyt v. McNeil, 13 Minn. 390; Tiffany, Death Wrongf. Acts, 
195 ; Rice, Ev. 66. See further : Bishop Non-Contract Law, 1281 ; 3 Sutherland 
on Damages, 284 ; Cooley on Torts, 266 ; note 48 Am. Dec. 641 ; note 14 Am. St. 
Rep. 353, where the cases are collected. 

It seems to be generally agreed that if there exist no statute authorizing a re- 
covery for wrongful death in the State where the wrong occurs, an action cannot 
be maintained therefor in another State, though there be such a statute in the 
latter. Selma etc. R. Co. v. Lacy, 43 Ga. 461 ; Hyde v. Wabash etc. R. Co., 61 Iowa 
441 (47 Am. Rep. 820); Debevoise v. New York etc. R. Co., 98 N. Y. 377 (50 Am. 
Rep. 683); Davis v. New York etc. R. Co., 143 Mass. 301 (58 Am. Rep. 138); 
Will* v. Missouri Pac. R. Co., 61 Tex. 432 (48 Am. Rep. 301); Alabama etc. R. 
Co. v. Carroll, 97 Ala. 126 (38 Am. St. Rep. 163). 

Whether the converse of this be true — that is where a right of action exists in 
the State where the wrongful act was committed, but not in the State where the 
remedy is sought — is a disputed question. The leading case usually cited in favor 
of the maintenance of the action in such case is Dennick v. Central R. Co., 103 
U. S. 11, in which Mr. Justice Miller delivered an opinion marked by his accus- 
tomed ability. The reasoning of the court would certainly lead to the mainten- 
ance of the action, regardless of the existence of the right under the laws of the 
State where redress is sought, but in that case there were, in fact, statutes in both 
States, substantially similar, each giving the right. The prevailing doctrine seems 
to be that the jurisdiction will not be entertained where no such right exists in 
the State of the forum, or where the statutes of the two States are wholly dissim- 
ilar and inconsistent. Vawier v. Missouri Pacific R. Co., 84 Mo. 679 (54 Am. 
Rep. 105); Taylor v. Pennsylvania Co., 78 Ky. 348 (39 Am. Rep. 244); Buckles v. 
Ellers, 72 Ind. 220 (37 Am. Rep. 156 and note); Usher v. West Jersey R. Co., 126 
Pa. St. 206 (12 Am. St. Rep. 863); Texas etc. R. Co. v. Ricliards, 68 Tex. 375; 
Anderson v. Milwaukee etc. R. Co., 37 Wis. 321; and other cases collected and 
discussed in the editor's note to Attrill v. Huntington (Md. ), 14 Am. St. Rep. 
353-355 ; 38 Id. 179. 



A contract by attorneys at law for services to prevent the finding of an in- 
dictment is held, in Weber v. Shay (Ohio), 37 L. R. A. 230, to be illegal and 
void, irrespective of their belief in the guilt of the accused. 
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Partnership — Individual and Social Creditors. — In the case of Bouss v. 
Wallace, (50 Pac. 366), the Court of Appeals of Colorado, discusses an interesting 
question of priority between partnership creditors and individual creditors. It 
is a well recognized doctrine of the law of partnership, that an individual creditor 
can take nothing of the social assets by his execution, except the interest of the 
debtor partner in the surplus remaining after the partnership debts are satisfied. 
Hence, in the distribution of the partnership assets, the partnership creditors are 
first preferred, not because of any equity of their own, but for the protection of the 
other partners. Maddock v. Skinker, 93 Va. 479. The other partners may waive 
this equity, and thus destroy this preference to the social creditors — provided, of 
course, the waiver do not amount to a voluntary gift of the partnership property 
to the debtor partner, or be not otherwise objectionable under the statute of fraud- 
ulent conveyances. Hence, where all of the partners are jointly bound on a debt 
as individuals, a sale under an execution on such a debt would devest the interests 
of all the partners, and along with it the equities of the partnership creditors. A 
dictum to the contrary in Forsyth v. Woods, 1 1 Wall. 484, is practically overruled 
by the later case of Case v. Beauregard, 99 U. S. 119. See also cases cited below. 

A question of some nicety arises where the creditor of the partners jointly 
bound as individuals and not as partners, levies on the partnership effects, and be- 
fore sale, a second levy is made by a partnership creditor, and the assets are not 
sufficient to satisfy both. It is this question the Colorado court was called upon 
to decide in the case mentioned. It was held that the mere levy of the execution 
against the partners as individuals did not devest the equities of the partnership 
creditors, and that the latter were entitled to priority. We extract the following 
from the opinion of the court : 

" It may be stated, in general terms, as a well-settled rule, that in the distribu- 
tion of partnership assets, creditors of the partnership have a preference over cred- 
itors of the individuals composing the partnership. But this right of partnership 
creditors grows out of equities existing between the partners themselves. It is 
under and by virtue of those equities, and not otherwise, that they may insist upon 
the right. Because each partner is individually liable for the partnership debts, 
he is entitled, for his personal protection, to have the firm property applied to 
their payment; and the right of the firm creditors to have sueh application made 
is only co-extensive with his right. The partners may waive their rights in such 
manner that they will not be allowed to insist upon them ; and in such case the re- 
sultant rights of the creditors are extinguished. A sale of the property by the 
partners would carry their equities. So, also, their equities would be subject to 
rights arising from contracts made by them respecting the property, and to liens 
with which they might incumber it ;and the rights of partnership creditors, being 
dependent upon those equities, would be affected in like manner, and to the same 
extent. Bank v. Klein, 64 Miss. 141 (8 South. 208); Case v. Beauregard, 99 U. S. 
119; Smith v. Smith, 87 Iowa, 93 (54 N. W. 73); Wilson v. Soper, 13 B. Mon. 411 ; 
Sickman v. Abemathy, 14 Colo. 174 (23 Pac. 447); Saunders v. Reitty, 105 N. Y. 12 
(12 N. E. 170.) 

"And if a sale of partnership property is made by virtue of an execution upon a 
judgment for a joint debt of all the partners as individuals, though not a partner- 
ship obligation, the equities of the partners are devested, and the purchaser takes 
an absolute title, free from all claims of partnership creditors. Saunders v. Beilly, 
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supra. But while a sale, in such case, of the partnership effects, by transferring 
the title of the partners in the property seized, carries their equities with it, and 
so extinguishes the right to a preference of firm creditors, who, prior to the sale, 
have acquired no liens upon the property, we do not think that the mere levy of 
an execution or attachment upon the partnership property in favor of creditors of 
the individuals would injuriously affect the right of creditors of the partnership. 
Upon the fact of the levy no waiver of the equities of the partners could be pred- 
icated. Acts of waiver must be voluntary, but submission to the levy of a writ is 
compulsory. It is only where there has been a complete divestiture of their title 
and possession that their equities are destroyed by legal process ; so that, as against 
the partnership creditors, the levy creates merely a lien upon the interests of the 
several partners in the partnership property, and those interests attach only to 
what may remain after the firm debts have been paid. In our opinion, partner- 
ship creditors levying subsequently, but before sale, would still be entitled to pre- 
ference in the distribution of the assets.' ' 

In addition to the Virginia cases cited in Maddock v. Stinker, supra, see, on the 
general subject of the rights of social and separate creditors : AsKby v. Porter, 26 
Gratt. 455 ; Robinson v. Allen, 85 Va. 721 ; Pitts v. Spotts, 86 Va. 71 ; Pettyjohn v. 
Woodroof, 86 Va. 478; Rixey v Pearre Bros., 89 Va. 113; Ouggenheimer v. Martin, 
93 Va. 634. The subject is discussed in all of its phases in a learned note to Smith 
v. Smith (Iowa), in 43 Am. St. Kep. 364-380. 



To constitute larceny of money found in a pocketbook the intent to appro- 
priate it is held, in State v. Hayes (Iowa), 37 L. K. A. 116, not necessarily to exist 
at the time when the pocketbook was found, if the fact that it contains money is 
not then known. It is sufficient if the intent is formed when the money is dis- 
covered. The authorities on the rights and liabilities of the finder of property 
are reviewed in a note to the case. 



The driver of a truck in a procession, knowing that a temporary superstructure 
upon it was built by the hirer for the occasion, although he was sent by the owner 
of the horses and truck, who had agreed to furnish a driver, is held, in Hardy v. 
Shedd-en Co. (C. C. App. 6th C. ), 37 L. B. A. 33, to be a special servant in the em- 
ploy of the hirer for that particular occasion. With this case is a very extensive 
note on the question which of two or more persons is the master of another who 
is conceded to be the servant of one of them. See Muse v. Stern, 82 Va. 33. 



A cause of action for personal injuries resulting from negligence is held in 
Lehmann v. Deuster (Wis.), 37 L. B. A. 333, to be assignable under statutes 
which provide for the survival of actions for damages to the person. 

The Virginia Law Begister has heretofore called attention to the effect of 
the recent amendment to section 2906, making actions for the wrongful death of a 
person, revivable. 1 Va. Law Beg. 694 ; 2 Id. 28. It would seem, according 
to the foregoing decision, and according to the common law principle that 
actions which are revivable are likewise assignable, that in Virginia, all actions 
for personal injuries are assignable. This is an additional reason why section 
2906 should be restored to its original form. The amendment in question is found 
in Acts 1893-4, p. 83. 
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Infants' Contracts of Agency — Void or Voidable? — The ancient division 
of infants' contracts into three classes, "valid," "void" and "voidable," is 
rapidly disappearing in the decided cases, as the courts one by one break away 
from the famous rules laid down in Zowch v. Parsons, 3 Burr. 1801, and refuse to 
blindly follow the dicta of even so great a jurist as Lord Mansfield, when they do 
not bear the test of reason and sound sense. This tendency is not to interfere 
with the ancient classification so far as the valid contracts are concerned, but is 
towards the complete merger of the void into the voidable class. 

The principle of law by which an infant is permitted to repudiate most of his 
contracts is established for his own protection ; and it is equally for his protection 
that he is permitted to ratify his contracts after full age. This right to ratify an 
advantageous contract is as valuable to him as that of repudiating a disadvanta- 
geous one. Both privileges exist solely for the good of the infant, and can be 
exercised only by him or his representatives ; the other party being held or re- 
leased as the infant may elect. 

But if, in any case, the contract is void, then it is invalid as to both parties, and 
even as to strangers; neither party is bound; and the infants' privilege of insisting 
upon the contract, when advantageous, is gone. It is therefore far more beneficial 
to the infant to classify every species of contract which could under any circum- 
stances be beneficial to him, as voidable rather than void. These considerations 
have given rise to the tendency, already mentioned, to practically construe all of 
an infant's contracts, save those within the classification of "valid," as voidable 
only. 

The latest decision on the subject is Goursolle v. Weyerhauser (Minn.), 72 N. W. 
697 (October 18, 1897). There the plaintiff had, while an infant, executed a 
power of attorney to convey certain interests in real estate belonging to him, and 
the conveyance had been made accordingly. After majority, he voluntarily and 
unequivocally ratified the transaction. A subsequent effort to repudiate the act 
was successfully resisted — the court holding that the power of attorney was void- 
able only, and the ratification effective. The subjoined extract from the opinion 
presents the argument by which this conclusion was reached: 

"The rule is that the act to be ratified must be voidable merely, and not abso- 
lutely void ; and the question remains — which to our minds is the most important 
one in the case— whether the act of a minor in appointing an agent or attorney is 
wholly void, or merely voidable. Formerly the acts and contracts of infants were 
held either void, or merely voidable, depending on whether they were necessarily 
prejudicial to their interests, or were or might be beneficial to them. This threw 
upon the courts the burden of deciding in each particular case whether the act in 
question was necessarily prejudicial to the infant. Latterly the courts have re- 
fused to take this responsibility, on the ground that, if the infant wishes to deter- 
mine the question for himself on arriving at his majority, he should be allowed to 
do so, and that he is sufficiently protected by his right of avoidance. Hence the 
almost universal modern doctrine is that all the acts and contracts of an infant are 
merely voidable. Upon this rule there seems to have been ingrafted the excep- 
tion that the act of an infant in appointing an agent or attorney, and consequently 
all acts and contracts of the agent or attorney under such appointment, are abso- 
lutely void. This exception does not seem to be founded on any sound principle, 
and all the text writers and courts who have discussed the subject have, so far as 
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we can discover, conceded such to be the fact. On principle, we think the power 
of attorney of an infant, and the acts and contracts made under it, should stand on 
the same footing as any other act or contract, and should be considered voidable 
in the the same manner as his personal acts and contracts are considered voidable. 
If the conveyance of land by an infant personally, who is of imperfect capacity, 
is only voidable, as is the law, it is difficult to see why his conveyance made 
through an attorney of perfect capacity should be held absolutely void. It is a 
noticeable fact that nearly all the old cases cited in support of this exception to 
the general rule are cases of technical warrants of attorney to appear in court and 
confess judgment. In these cases the courts hold that they would always set aside 
the judgment at the instance of the infant, but we do not find that any of them 
go as far as to hold that the judgment is good for no purpose and at no time. 
. . . . See Freeman's note to Craig v. Van Bebber (Mo. Sup.) 18 Am. St. 
Rep. 629; Schouler, Dom. Eel. sec. 406; Ewell's Lead. Cas. 44, 45 and note; 
Bish. Cont. sec. 930 ; Mete. Cont. (2d Ed.) 48 ; Whitney v. Dutch, 14 Mass. 457- 
463 ; Bool v. Mix, 17 Wend. 119-131. Hence, notwithstanding numerous general 
statements in the books to the contrary, we feel at liberty to hold, in accordance 
with what we deem sound principle, that the power of attorney from plaintiff to 
Dorr, and the deed to Brown under that power, were not absolutely void because 
of plaintiff's infancy, but merely voidable, and that they were ratified by him 
after attaining his majority." 

In the monographic note to Craig v. Van Bebber (Mo.), 18 Am. St. Rep. 574- 
579, 629-633, this question is considered with much learning and on a full 
review of the authorities. The conclusion reached is that in the great majority 
of cases in which the contract of the infant was declared to be " void," there was 
no occasion for distinguishing the two classes, since the infant had repudiated the 
transaction, and the same result would have followed had the contract been held 
to be voidable merely. And where there has been occasion to expressly decide 
whether the contract were void or voidable, there is believed to be not a single 
decided case in the last half century where the question was at all discussed, in 
which an infant's contract was held to be void. 

"Finally," says the learned annotator, "it may now be considered 
as the settled rule that none of an infants' contracts are void because 
of his nonage, but all of them are voidable merely, with the exception of his 
contracts for the reasonable value of necessaries, and his contracts made in pursu- 
ance of statutory authority, which are binding. The distinction that his contracts 
which cannot be for his benefit are absolutely void, has become to be recognized 
as unreasonable and absurd ; for the object of the law which is to protect the in- 
fant against the consequences of his own discretion or the imposition of others, is 
completely secured by conferring upon him the power of disaffirming his contracts, 

or of ratifying them after reaching the proper age, at his pleasure Every 

argument therefore is in favor of leaving the question entirely to the infant to say 
whether the contract shall or shall not be binding upon him," (p. 578). 

Again the same learned commentator, after analyzing most of the cases in which 
delegation of authority by an agent was said to be void, says : "It is thus seen 
that independently of statute, there is in truth but very little real authority in 
support of the proposition that an infant's delegation of authority, and contracts 
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made in pursuance of it, are void ; and among all the cases which exist in favor 
of the rule, not one is sustained by any reasoning whatever. The notion that an 
infant's appointment of an agent is void, seems to have originated with Perkins' 
senseless criterion : ' All such gifts, grants, or deeds made by an infant as do not 
take effect by delivery of his bond are void. But all gifts, grants or deeds made 
by an infant by matter in deed, or in writing, which take effect by delivery of his 
own hand, are voidable' — Perkins on Conv., sec. 12 ; or perhaps we should say 
the notion originated in the interpretation put upon this passage by Lord Mans- 
field in Zoueh v. Parsons, 3 Burr. 1794, 1804, who says that the words ' which do 
take effect' are an essential part of the definition, and exclude letters of attorney 
or deeds which delegate a mere power and convey no interest.' From 'letters of 
attorney ' the transition to all delegations of authority was an easy one ; and we 
find case after case repeating the dictum that an infant's power of attorney or ap- 
pointment of an agent is void, without stopping to inquire the reason why.' . . . 
Whenever the question has been at all examined, the courts have usually reached 
the conclusion that an infant's appointment of an agent, and a contract made un- 
der it, are not void, but that the contract stands exactly on the same footing as a 
contract entered into by the infant personally" (pp. 631-2). 

Whitney v. Dutch, 14 Mass. 457 (7 Am. Dec. 229), the opinion in which was de- 
livered by Chief Justice Parker, is probably the leading case on this subject. " Upon 
principle," says the learned Chief Justice, "what difference can there be between 
the ratification of a contract made by an infant himself, and one made by another 
acting under a parol authority from him ? And why may not the ratification apply to 
the authority as well as to the contract made under it ? It may be said that 
minors may be exposed if they may delegate power over their property or credit 
to another ; but they will be as much exposed by the power to make such contracts 
themselves, and more, for the person delegated will generally have more experience 
in business than the minor. And it is a sufficient security against the danger from 
both these sources that infants cannot be prejudiced ; for the contracts are in 
neither case binding, unless, when arrived at legal competency, they voluntarily 
and deliberately give effect to the contract so made. And in such case justice re- 
quires that they should be compelled to perform them." 

Referring again to the effect, already noticed, of the doctrine of the invalidity of 
the contract on the right of ratification, circumstances may be readily imagined 
in which this doctrine would convert a principle of law, adopted as a shield for the 
infant's protection, into a weapon to seriously injure him. For example, suppose 
that an infant, through an agent, formally constituted under seal, sells property, 
real or personal, at an advantageous price ; that shortly thereafter there is a marked 
decline in its value, whether through a fall in the market or injury by fire, hurri- 
cane or otherwise, without fault of the purchaser. To hold the contract void, and 
therefore incapable of enforcement on the part of the infant, would be a reproach 
to the law. Yet it is the necessary consequence from the doctrine of the invalid- 
ity of all contracts of agency. 

In Ddlinger v. Foltz, 93 Va. 729, the Virginia Court of Appeals adopts, without 
discussion, the view that a contract of agency by an infant is void and cannot be rati- 
fied. " It being well settled," says the court, "that an infant cannot empower an 
agent or attorney to act for him, and that such appointment would be void. Nor 
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can he affirm what one has assumed to do for him, for he cannot ratify what he 
could not authorize." (p. 734. ) And yet if the infants in that case had been plain- 
tiffs, seeking, after their majority, to enforce, instead of defendants seeking to re- 
pudiate, the contract, it is hardly probable that the court would have refused the 
relief sought. We make no point of the actual decision in the case, on its merits. 
It was perfectly sound. The guardian had exchanged the wards' real estate, with- 
out previous authority from them, or their subsequent ratification after majority. 
But suppose after attaining their legal competency, with full knowledge of their 
rights, the wards had resold the property received in exchange, or in any other man- 
ner had unequivocally and deliberately ratified the transaction. Would not the 
court have indignantly sent them from its presence when they came asking that 
the guardian's grantee make restoration of the lands in his possession? If so, 
what becomes of the doctrine that the whole transaction was void, and a void act 
cannot be ratified ? Suppose again, that the bonds for the difference in price had 
been payable to the infants, instead of being charged on the property received by 
them in the exchange ; and that after age, with full knowledge, they had sued the 
maker of the bonds, and recovered judgment, which had or had not been paid in 
full. Would the court, or any other court in Christendom, have refused to protect 
the purchaser in his title? And yet his only equity would have been that the 
so-called void contract had been unequivocally ratified. 

The maxim that a void act cannot be ratified, has been deprived of most of its 
force, by the application of the modern doctrine of estoppel. It is probably under 
the unconscious influence of this doctrine that the courts have begun to adopt the 
view that all contracts of an infant may be ratified, and that none of them are void. 
But we find little or no discussion in the cases, on the close kinship in this con- 
nection between ratification and estoppel. 

We hope and believe that when the question of the validity of an infant's con- 
tract of agency is squarely presented, our Court of Appeals will not consider itself 
bound by the dictum in Ddlinger v. Foltz, supra, but will follow the justerand more 
reasonable view that they stand precisely on the same footing with his other void- 
able contracts. 



Nominal damages only are held, in Lowe v. Turpie (Ind. ), 37 L. B. A. 233, to 
be recoverable for breach of a contract to loan money or to advance money to pay 
off debts and liens, although as a result of such breach the liens are foreclosed and 
the property subject thereto is lost. 

A secret trust raised by law by testator's reliance on the promise of legatees to 
distribute the property among certain literary and benevolent institutions to which 
the statute prevented him from making the gift directly is held, in Trustees of Am- 
herst College v. Mitch (N. Y. ) 37 L. B. A. 305, to be within the prohibition of the 
statute, and unenforceable until the persons protected by the statute have released 
their claims. In that event the secret trust is enforceable against the trustees. 

This is the famous litigation over the estate of the late Daniel Fayerweather, of 
New York, under whose will the University of Virginia received a bequest of 
$250,000, nearly one-half of which was involved in this litigation. The gymnasium 
at the University was erected out of a portion of this fund, and called the " Fayer- 
weather Gymnasium" in honor of the testator. 
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Forms of Declaration Against Married Women, Under Chapter 103 
of the Code. — We are indebted to Martin P. Burks, Esq., State Eeporter, for the 
subjoined forms of declarations against married women, under Chapter 103 of the 
Virginia Code. They are the work of the late Judge E. C. Burks, author of Chap- 
ter 103, and therefore entitled to be relied upon as sufficient under the statute. 

Attention is called to the allegation in each form that the defendant "is entitled 
to a certain legal separate estate, acquired under the provisions of Chapter 103 of 
the Code of Virginia," and that the contract was made " on the faith and credit of 
her said legal separate estate." 

In a note by Judge Burks to Duval v. Chelf, in 1 Va. Law Kegister, 898-9, he 
criticizes the dictum of the Court of Appeals in that case, to the effect that an alle- 
gation that the contract was made " on the faith and credit of the separate estate " 
is essential. His point being that if she had separate legal estate, the law pre- 
sumes conclusively that the contract was made on the faith and credit thereof ; 
and hence there need be no proof on the subject ; and what need not be proved, 
need not be alleged. 

In our January number we shall publish a paper on the general contractual 
powers of the wife, under Chapter 103, in which it is questioned whether the remain- 
ing allegation that she had legal separate estate, is essential. But with the strong 
show of authority in favor of the necessity of both allegations, no careful pleader 
would omit either. Should the declaration contain the allegation that she had 
legal separate estate, and the plaintiff be unable to prove it at the trial, he would 
fail, if the court thought such proof necessary. If on the other hand the court 
held the proof not essential, the allegation would be regarded as surplusage. 

declaration in debt 
On single bill of Married Woman, under chapter 103 of Code of Virginia. 

1. 

In the Circuit Court of Bedford county, Bules, 18. . . 

Bedford county, to-wit: 
A B (plaintiff) complains of C D (defendant) of a plea of debt, that the said 

defendant render unto the said plaintiff the sum of dollars, which the said 

defendant owes to and from the said plaintiff unjustly detains. 

And thereupon the said plaintiff saith, that heretofore, to-wit, on the day 

of. . . ., in the year 18. . ., at the said county, the said defendant, being a married 
woman and as such entitled to a certain legal separate estate acquired under the 
provisions of chapter 103 of the Code of Virginia, made, on the faith and credit 
of her said legal separate estate, her certain writing obligatory, sealed with her 
seal, the date whereof is the day and year last aforesaid, whereby, etc. (in usual 
form to the end. ) 

2. 
Declaration in debt on promissory note in like form as above. 

3. 

DECLARATION IN DEBT. 

On joint bond of Married Woman and another. 

In the Circuit Court of Bedford county Bules, 18. . . 

Bedford county, to-wit: 
A B (plaintiff) complains of C D and E F (defendants) of a plea of debt, that 
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they render unto the said plaintiff the sum of dollars, which they owe to 

and from the said plaintiff unjustly detain. 
And thereupon the said plaintiff saith, that heretofore, to- wit, on the. . . .day 

of. , in the year 18. . ., at the said county, the said defendants, (the defendant, 

the said E F, being a married woman and as such entitled to a certain legal sep- 
arate estate acquired under the provisions of chapter 103 of the Code of Virginia), 
made their certain writing obligatory, the defendant, the said E F, making the 
same on the faith and credit of her said legal separate estate, sealed with their 
seals, the.date whereof is the day and year aforesaid, whereby, etc. (in usual form 
against joint obligors to the end). 

declaration in assumpsit. 
Common Counts.* 
In the Circuit Court of Bedford county, . . . .Rules, 18. . 
Bedford county, to-wit : 

A B (plaintiff) complains of CD (defendant), who has been summoned to 
answer the said plaintiff in an action of trespass on the case in astampsit, 

And thereupon the said plaintiff saith, that heretofore, to-wit, on the . . .day of 

, in the year 18. ., at the county aforesaid, the said defendant, being then 

and there a married woman, and as such entitled to certain legal separate estate 
acquired under the provisions of chapter 103 of the Code of Virginia, was indebted 

to the said plaintiff in the sum of dollars for goods, wares and merchandize 

then and there by the said plaintiff sold and delivered to the said defendant, on 
the faith and credit of the said legal separate estate, and at the special instance 

and request of the said defendant ; and also in the further sum of dollars, 

for the work and labor, care and diligence of the said plaintiff then and there 
done, performed and bestowed in and about the business of the said defendant, on 
the faith and credit of the said legal separate estate, and at her like special instance 

and request ; and also in the sum of dollars for money then and there lent 

and advanced to, and paid, laid out, and expended for the said defendant, on the 
faith and credit of her said legal separate estate, and at her like special instance 

and request ; and also in the further sum of dollars, for other money by the 

said defendant, then and there had and received, and on the faith and credit of 
the said legal separate estate, to and for the use of the said plaintiff: and being so 
indebted, the said defendant, in consideration thereof, afterwards, to-wit, on the 
day and year last aforesaid, undertook and then and there faithfully promised the 
said plaintiff to pay him the said several sums of money in this count mentioned, 
whenever the said defendant should be thereunto afterwards requested. 

And the said plaintiff further saith, that heretofore, to-wit, on the day and year 
last aforesaid, at the county aforesaid, the said defendant accounted with the said 
plaintiff of and concerning divers other sums of money before that time, and when 
the said defendant was a married woman and as such entitled to certain legal 
separate estate acquired under the provisions of chapter 103 of the Code of Vir- 
ginia, contracted to be paid by the said defendant on the faith and credit of her 
said legal separate estate, and due and owing to the said plaintiff, and then in 
arrear and unpaid ; and upon such accounting, the said defendant was found in 

* If the contract is wholly executory, special counts should be Inserted to suit the 
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arrear, and indebted to the said plaintiff in the further sum of dollars, and 

being so found in arrear and indebted, she, the said defendant, in consideration 
thereof, undertook and then and there faithfully promised the said plaintiff to pay 
to him the said sum of money in this count last mentioned, whenever she, the said 
defendant should be thereunto afterwards requested. 

Nevertheless, the said defendant, although often requested, hath never as yet 
paid to the said plaintiff the said several sums of money, or any, or either of them, 
or any part thereof ; but to pay the same both hitherto wholly neglected and re- 
fused, and still doth neglect and refuse, to the damage of the said plaintiff of . . . . 
dollars. And therefore he brings his suite. 



A license to sell intoxicating liquor, is held, in Voight v. Excise Comrs. (N. J.), 
37 L. R. A. 292, to be a mere temporary permit which does not constitute prop- 
erty in any sense, and its revocation can be made, without anything in the nature 
of a judicial proceeding, on proof by affidavit that the licensee has violated the law. 



An express company delivering a package of money to an impostor who repre- 
sents that he is the consignee, is held, in Pacific Exp. Co. v. Shearer (111.), 37 L. E. 
A. 177, to be not relieved by the fact that the impostor telegraphed for the money 
in the name of the consignee, and himself received the reply, although the sender 
of the money believed the telegram came from the person whose name was signed 
to it. The authorities, which are somewhat in conflict, as to the effect of delivery 
by a carrier to an impostor, are reviewed in the note to the case. 



Accord and Satisfaction — Payment of Less than Amount Due. — In 
the recent case of Clayton v. Clark, 21 So. 565, the Supreme Court of Mississippi 
refuses to sanction the rule that payment of a less sum, at the time and place 
where a greater is due, is not a good accord and satisfaction. 

The rule has long been regarded as highly technical, and the courts have seized 
upon every opportunity to evade or restrict the application of it. It was applied 
in Lee v. Harlow, 75 Va. 25 ; Smith v. Phillips, 77 Va. 548, and Smith v. Chilton, 
84 Va. 840. In Seymour v. Goodrich, 80 Va. 303, the rule was recognized, but the 
court seized upon an opportunity to evade it — the new agreement contemplating 
payment by a new party. The doctrine is now abolished by statute in Virginia. 
Code 1897, section 2858. 



